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	1. [bookmark: IdentificationofParties][bookmark: Indemnity]Initial Contact 
· Arrange initial interview.
· Ask the client(s) to bring any relevant documents.
	
	
	
	

	2. Initial Review
· Determine for whom you will be acting (e.g., the company or one or all of shareholders). Ensure there is no existing or potential conflict of interest. Advise the client(s) that you cannot act for more than one party where there is conflict of interest between them. Explain what this means and that it may be necessary for them (as individuals) to seek independent legal advice during the course of incorporation (e.g., with respect to shareholders’ agreements). Confirm that you will act for certain clients and, in the case of a corporate client, confirm who is authorized to give you instructions. Consider a directors’ resolution authorizing a certain director or officer to give you directions. Consider what information, if any, should be obtained on shareholders with “significant control”. 
	
	
	
	

	· Advise clients regarding calculation of your account, method and timing of payment, and conditions upon which you undertake to act as solicitor. Discuss your retainer policy with the clients and take an appropriate retainer.
	
	
	
	

	· Determine what your clients want to accomplish by incorporation. Will incorporation meet their goals or should they consider some other form of association? Consider matters such as the following:
· Types of business forms:
· Sole proprietorship
	
	
	
	

	· Partnership
	
	
	
	

	· Limited partnership
	
	
	
	

	· Joint venture
	
	
	
	

	· Corporation
	
	
	
	

	· Business trust
	
	
	
	

	· Liability of principals:
· To banks, landlord, etc.
	
	
	
	

	· To trade creditors
	
	
	
	

	· To tort claimants
	
	
	
	

	· To employees
	
	
	
	

	· Statutory liability:
· Income Tax Act, RSC 1985, c 1 (5th Supp)
	
	
	
	

	· The Securities Act, 1988, SS 1988-89, c S-42.2
	
	
	
	

	· Excise Tax Act, RSC 1985, c E-15 for GST
	
	
	
	

	· Environmental legislation (Canadian Environmental Protection Act, 1999, SC 1999, c 33, and The Environmental Management and Protection Act, 2010, SS 2010, c E-10.22)
	
	
	
	

	· Bankruptcy and Insolvency Act, RSC 1985, c B-3
	
	
	
	

	· Employment Insurance Act, SC 1996, c 23
	
	
	
	

	· The Workers’ Compensation Act, 2013, SS 2013, c W-17.11
	
	
	
	

	· CPP deductions (Canada Pension Plan, RSC 1985, c C-8)
	
	
	
	

	· The Revenue and Financial Services Act, SS 1983, c R-22.01
	
	
	
	

	· To each other
	
	
	
	

	· Effects of The Family Property Act, SS 1997, c F-6.3
	
	
	
	

	· Nature of business:
· Expected life of business
	
	
	
	

	· Expected profitability
	
	
	
	

	· Registration requirements
	
	
	
	

	· Frequency of transactions
	
	
	
	

	· Business dealings with the entity
	
	
	
	

	· Convenience of operations:
· Name
	
	
	
	

	· Ease of formation
	
	
	
	

	· Entry of new principals
	
	
	
	

	· Exit of old principals
	
	
	
	

	· Continuity
	
	
	
	

	· Delegation of decision-making
	
	
	
	

	· Tax:
· Income Tax Act, RSC 1985, c 1 (5th Supp):
· Flow of capital cost allowance
	
	
	
	

	· Deferral of tax
	
	
	
	

	· Small business deduction
	
	
	
	

	· Marginal tax rate for each principal
	
	
	
	

	· Estate freezes: availability of roll-overs
	
	
	
	

	· Federal Goods and Services Tax (Excise Tax Act, RSC 1985, c E-15)
	
	
	
	

	· Provincial Retail Sales Tax (The Provincial Sales Tax Act, RSS 1978, c P-34.1)
	
	
	
	

	· Provincial Corporations Tax (The Corporation Capital Tax Act, SS 1979-80, c C-38.1)
	
	
	
	

	· Expected sources of financing:
· Principals
	
	
	
	

	· External sources
	
	
	
	

	· Flexibility
	
	
	
	

	· Relationship among principals:
· Capital contribution and return of capital
	
	
	
	

	· Extent of active participation of each principal
	
	
	
	

	· Profit sharing – liability sharing
	
	
	
	

	· Disparity in resources available to satisfy personal liabilities arising from business
	
	
	
	

	· Transferability of interest
	
	
	
	

	· Perpetual existence
	
	
	
	

	· Extra-legal considerations:
· Prestige
	
	
	
	

	· Citizenship
	
	
	
	

	· Availability of governmental assistance programs
	
	
	
	

	· Other considerations:
· Whether any existing business will be taken over by the proposed company. If so, what is the nature of that business, who operates it, who are the persons interested in it and what is the nature and extent of their interest?
	
	
	
	

	· If the business already exists, what legal structure is being used to operate the business?
	
	
	
	

	· What assets and liabilities will be acquired by the proposed company; how will they be paid for? Is there potential tax liability for the transferor of assets to the company? Consult with accountant or tax lawyer to determine whether roll-over is necessary?
	
	
	
	

	· How successful will the business be at the time of incorporating the proposed company? If the business is a start-up, will the client want to write-off the start-up costs against income earned from other sources?
	
	
	
	

	· Whether the business is likely to expand; whether clients have plans to offer shares to investors. If so, explain securities law requirements or consult with a securities lawyer.
	
	
	
	

	· Financing of the business. If necessary, explain debt and equity financing options.
	
	
	
	

	· Ownership of the equity of the proposed company.
	
	
	
	

	· Control of the voting rights of the proposed company.
	
	
	
	

	· Who will be the directors responsible for overseeing management, and the officers in charge of day-to-day operations and the employees?
	
	
	
	

	· Whether employees will be allowed to participate in earnings or equity. If stock options or other securities are contemplated, then explain securities law requirements or consult with a securities lawyer.
	
	
	
	

	· What are the personal financial plans of each client and the personal tax planning objectives and positions of each?
	
	
	
	

	· Whether incorporation in the form and for the purposes envisioned by the clients will violate any laws (e.g., legislation concerning foreign ownership or incorporation of certain types of businesses or professions, restrictive covenants, fraudulent preferences or conveyances)
	
	
	
	

	· Discuss effect of incorporation, including separate legal existence of company, distinction between position and authority of directors and shareholders, income tax rules that will apply to company and shareholders (e.g., applicable tax rates, effect of paying dividends to shareholders), ongoing filing and administrative requirements to keep company in good standing.
	
	
	
	

	· If the decision is made to incorporate, advise the clients of the advantages and disadvantages of incorporation under provincial law (The Business Corporations Act, RSS 1978, c B-10), under federal law (Canada Business Corporations Act, RSC 1985, c 44) or under laws of another province (if you are qualified to give such advice), and determine under which Act the clients wish to incorporate. Consider whether the company will carry on business in more than one province, or if a federal company, it will carry on business in Saskatchewan, and will need to make any extra-provincial registrations where its business is carried on. The balance of this checklist deals with incorporation under The Business Corporations Act.
	
	
	
	

	· Discuss and decide on the contents of articles of incorporation, bearing in mind the difficulty of amending articles later (e.g., cost, delay, The Business Corporations Act, RSS 1978, c B-10, requiring special resolution of shareholders). Matters to consider include:
· Proposed name of company (English only or English and French) and alternative choices (checking precise spelling, punctuation, capitalization). Consider:
· Three choices (maximum number that can be searched at one time) to save the clients’ time and money if the first choice is not available.
	
	
	
	

	· Consider doing an informal preliminary name check (e.g., of telephone books and a list of existing corporate names registered in Saskatchewan).
	
	
	
	

	· Find out whether the clients want trademark searches or name searches for extra-provincial registration in other provinces.
	
	
	
	

	· Find out whether company name will be used in conjunction with providing goods and services to the public, and whether the trademark registration of the name or design is desired.
	
	
	
	

	· Advise the client that name clearance by the Saskatchewan Corporations Branch under The Business Corporations Act does not protect it against possible claims for infringement of trade names registered to another party under the Trade-marks Act, RSC 1985, c T-13, or against common law passing-off actions.
	
	
	
	

	· If there is any possibility of the company conducting business in more than one jurisdiction, consider cross-country name search.
	
	
	
	

	· Authorized capital (The Business Corporations Act, RSS 1978, c B-10, section 26). Consult with an accountant if the clients have retained one. Consider:
· Amount of authorized capital needed immediately.
	
	
	
	

	· Amount of authorized capital likely to be needed in the future.
	
	
	
	

	· Number of shares.
	
	
	
	

	· Any reason for having shares of more than one class.
	
	
	
	

	· Purposes for different classes of shares.
	
	
	
	

	· Special rights and restrictions to be attached to classes of shares.
	
	
	
	

	· If there is more than one class of shares, rights, privileges and restrictions, such a provision must be specifically set out in articles.
	
	
	
	

	· If any shares are to be redeemable, does the description comply with The Business Corporations Act?
	
	
	
	

	· Consider advisability of limiting authorized capital if registration is proposed in other jurisdictions.
	
	
	
	

	· Issue of shares may be restricted by unanimous shareholders agreement, articles or bylaws.
	
	
	
	

	· May provide for issuance of shares in series.
	
	
	
	

	· May include pre-emptive rights to acquire shares.
	
	
	
	

	· May regulate or prohibit share buy-back by company.
	
	
	
	

	· May regulate redemption or purchase by company of its redeemable shares.
	
	
	
	

	· May provide for lien on issued shares for debt owing by shareholders.
	
	
	
	

	· May provide for a method of enforcement of lien (bylaws).
	
	
	
	

	· May provide voting and dividend rights for fractional shares.
	
	
	
	

	· Restriction on transfer, issue and ownership of shares: Is the company a “private issuer” as defined in National Instrument 45-106 Prospectus and Registration Exemptions adopted pursuant to the The Securities Act, 1988, SS 1988-89, c S-42.2? Consider restrictions in articles to qualify for “private issuer” exemption – restrictions on transfer of shares and limit of 50 shareholders. Will the company be a publicly traded reporting issuer under securities law? If so, articles will usually differ from a “private issuer”.
	
	
	
	

	· Increased majority: May stipulate greater majority of votes of directors or shareholders than required by The Business Corporations Act (e.g., special resolutions).
	
	
	
	

	· Capacity: Any restrictions on carrying on business or exercising power to be stated in articles.
	
	
	
	

	· Directors and officers: 
· Must state maximum and minimum or fixed number of directors.
	
	
	
	

	· May regulate powers of directors to make, amend and repeal bylaws.
	
	
	
	

	· May require share qualifications for directors.
	
	
	
	

	· May provide for cumulative voting for election of directors.
	
	
	
	

	· May require vacancy in board to be filled by all shareholders or separate holders of a series or class of shares.
	
	
	
	

	· May regulate place of directors’ meetings (bylaws or articles).
	
	
	
	

	· May stipulate quorum for directors’ meetings (bylaws or articles).
	
	
	
	

	· May require notice of directors’ meetings to specify business or purpose (bylaws).
	
	
	
	

	· May allow directors to participate in meetings by telephone or by electronic means (bylaws).
	
	
	
	

	· May regulate directors’ power to appoint officers (bylaws, articles, unanimous shareholders agreement).
	
	
	
	

	· Consider: Neither articles nor bylaws can relieve director or officer from duty to act in accordance with The Business Corporations Act or regulations or relieve liability for breach of that duty (bylaws, unanimous shareholders agreement).
	
	
	
	

	· May regulate power of directors to fix remuneration of directors, officers and employees (bylaws, articles, unanimous shareholders agreement).
	
	
	
	

	· Shareholders:
· May specify place of shareholders’ meetings (bylaws).
	
	
	
	

	· May permit shareholders’ meetings out of Saskatchewan (articles).
	
	
	
	

	· May regulate notice of adjourned shareholders’ meetings (bylaws).
	
	
	
	

	· May specify quorum for shareholders’ meetings (bylaws).
	
	
	
	

	· Unless otherwise stipulated in bylaws, quorum at opening of meeting is sufficient (bylaws).
	
	
	
	

	· May stipulate other than one vote per share (articles).
	
	
	
	

	· May regulate voting of jointly held share (bylaws).
	
	
	
	

	· May regulate voting other than by show of hands or ballot if demanded (bylaws).
	
	
	
	

	· Financial disclosure: May require extra financial information to be placed before annual meeting (bylaws, articles, unanimous shareholders’ agreement).
	
	
	
	

	· Auditor: May require vacancy in office of auditor to be filled by vote of shareholders only (articles).
	
	
	
	

	· General: May contain anything permitted to be set out in bylaws.
	
	
	
	

	· Other: If drafting or tailoring articles, matters to consider include the following:
· What majority of votes is required for the company to pass a special resolution at a shareholders’ meeting (called “special majority”) or for a company to pass a special separate resolution of a class or series?
	
	
	
	

	· Should there be pre-emptive rights on the issue of shares?
	
	
	
	

	· Should repurchases or redemptions of shares or both be pro rata?
	
	
	
	

	· Determine the choice resolution to use in order to carry out certain corporate acts. These include a director’s resolution (except where The Business Corporations Act expressly requires a shareholder’s resolution) and several types of shareholder’s resolutions, namely, an ordinary resolution, a special resolution, a resolution with a higher majority than a special majority (an “exceptional resolution”), and a unanimous resolution). Types of corporate acts would include, for example, alterations to the notice of articles (to the authorized share structure and company name) and alterations to the articles (including creating, varying and deleting special rights and restrictions attached to shares).
	
	
	
	

	· Provide, if appropriate, for one or more locations for general meetings to be held outside Saskatchewan or for a resolution which can approve a location for a general meeting outside of Saskatchewan.
	
	
	
	

	· Specify methods of giving notice (e.g., notices of meetings). Unless the articles otherwise provide, notices both to shareholders and to directors can be given by mail, delivery and fax or e-mail to the fax number or email address provided by this recipient.
	
	
	
	

	· Consider whether restrictions should be placed on the form of meetings. The Business Corporations Act permits meetings of shareholders and directors to be held not only in person but also, if all the persons participating in the meeting can communicate with each other, by telephone or other communications medium.
	
	
	
	

	· Consider whether the articles should provide for the transfer of the powers of the directors to other persons (typically the shareholders).
	
	
	
	

	· Matters that The Business Corporation Act, RSS 1978, c B-10, expressly contemplates may be dealt with in the articles in Schedule I at the end of this checklist.
	
	
	
	

	· Control:
· Determine how company is to be controlled.
	
	
	
	

	· Will all of the shareholders be involved in management?
	
	
	
	

	· Can control be effectively exercised with provisions in the articles of incorporation, or is a shareholders’ agreement required? If a shareholders’ agreement is recommended, discuss and settle details with the clients (Shareholders’ Agreement Procedure and Shareholders’ Agreement Drafting checklists).
	
	
	
	

	· Buy-sell agreement:
· Do the clients wish a buy-sell agreement and, if so, what will the terms of agreement be?
	
	
	
	

	· Discuss matters such as:
· Manner in which price for shares under buy-sell, or right of first refusal, is to be determined.
	
	
	
	

	· Triggering events.
	
	
	
	

	· Manner in which purchase price will be funded (especially on death or disability).
	
	
	
	

	· Enforceability of buy-sell provisions and consistency of those provisions with rights or restrictions set out in articles.
	
	
	
	

	· Inequality of bargaining position between shareholders with substantial assets and shareholders without substantial assets.
	
	
	
	

	· Registered office
· Where will the location of the company’s registered office be?
	
	
	
	

	· Obtain full street address or other sufficient description of location.
	
	
	
	

	· Advise that it is the primary responsibility of the company secretary to maintain records at the office.
	
	
	
	

	· Make certain that both you and the clients are aware of the responsibilities associated with acting as a registered office.
	
	
	
	

	· Consider providing the clients with list of documents required to be kept at a registered office.
	
	
	
	

	· If your office will be the registered office, consider preparing a registered office agreement, setting out responsibilities of both the company and your office.
	
	
	
	

	· Advise the clients of services and fees involved in appointing your office as a registered office.
	
	
	
	

	· Also advise of The Business Corporations Act, RSS 1978, c B-10, section 269, regarding service. (If your firm is chosen as a registered office, get an undated, signed resolution of directors changing the office to some other specified address. This can be used if you are unable to get instructions.)
	
	
	
	

	· Directors:
· Obtain full names, residence addresses (street address, not post office box) and occupations of intended directors.
	
	
	
	

	· Make certain they have the necessary qualifications; consider providing them with a list of statutory qualifications and having them sign a statement to the effect that they qualify. Also, ensure residency requirements are met (The Business Corporations Act, RSS 1978, c B-10, section 100).
	
	
	
	

	· Get written consents to act as directors, unless a meeting will be held, at which they will be present, to elect them.
	
	
	
	

	· Officers:
· Obtain full names and addresses of intended officers.
	
	
	
	

	· Advise the clients of duties of officers (The Business Corporations Act, RSS 1978, c B-10, section 116).
	
	
	
	

	· Duties of officers and directors:
· Advise the clients of rules pertaining to officers and directors, such as the duty of care, duty to comply with The Business Corporations Act, RSS 1978, c B-10, and articles, and duty to disclose conflicts of interest. (Conflict of interest occurs where there is indirect interest in a contract or transaction with the company and clients are accountable for such contracts of transactions (The Business Corporations Act, section 115.)
	
	
	
	

	· Discuss with the clients potential personal liabilities, such as liabilities of directors under various statutes, including: 
· Income Tax Act, RSC 1985, c 1 (5th Supp)
	
	
	
	

	· Canada Pension Plan, RSC 1985, c C-8
	
	
	
	

	· Employment Insurance Act, SC 1996, c 23
	
	
	
	

	· Bankruptcy and Insolvency Act, RSC 1985, c B-3
	
	
	
	

	· The Workers’ Compensation Act, 2013, SS 2013, c W-17.11
	
	
	
	

	· The Saskatchewan Employment Act, SS 2014, c S-15.1
	
	
	
	

	· Excise Tax Act, RSC 1985, c E-15, for GST
	
	
	
	

	· The Consumer Protection Act, SS 2013, c C-30.2, concerning environmental, securities and consumer protection matters
	
	
	
	

	· Shares:
· Decide on the number of shares to be issued in each class.
	
	
	
	

	· Decide on a consideration for which shares will be issued.
	
	
	
	

	· Ensure statutory requirements for issuance of shares will be met (The Business Corporations Act, RSS 1978, c B-10, sections 24 to 25.1).
	
	
	
	

	· Ensure directors determine the value of property/services for which shares are issued and that such value does not exceed fair market value.
	
	
	
	

	· Seal, etc.:
· Determine whether the company will have an official seal (The Business Corporations Act, RSS 1978, c B-10, section 23).
	
	
	
	

	· Advise the clients that a seal is not required under The Business Corporations Act but is required by several banks and lending institutions.
	
	
	
	

	· If the company will have a seal, decide on it and determine who may affix it.
	
	
	
	

	· Bank:
· Obtain name, branch and address of the company’s bank.
	
	
	
	

	· Determine who will be authorized as signing officers.
	
	
	
	

	· Auditor:
· Determine whether the company is to have an auditor, noting a publicly traded reporting company cannot waive having one.
	
	
	
	

	· If the company is to have an auditor, obtain the name and address of both the firm and the individual responsible. Refer to The Business Corporations Act, RSS 1978, c B-10, Division XIII Financial Disclosure.
	
	
	
	

	· Miscellaneous financial matters:
· Obtain particulars of additional financial matters, including property to be purchased or leased, intended financial year-end, and borrowing details, including securities, notes, debentures, etc.
	
	
	
	

	· Discuss income tax planning, including tax elections that may be made upon acquisition of assets.
	
	
	
	

	· Pre-incorporation contracts:
· Find out whether the clients entered into any pre-incorporation contracts and, if so, whether the contracts can be assigned to the proposed company once it is incorporated or whether they must be subsequently ratified.
	
	
	
	

	3. After Initial Review
· Confirmation:
· Confirm your retainer and the instructions that you have received in a letter to the clients. This letter should include a reference to the problem with respect to potential conflict of interest and necessity of independent legal advice.
	
	
	
	

	· In case of a corporate client, it should confirm who is authorized to give you instructions.
	
	
	
	

	· Make certain you have a follow-up system to ensure the clients return a signed copy of the retainer letter to you.
	
	
	
	

	· Confirm client identification and comply with Law Society Rules related thereto.
	
	
	
	

	· Name search:
· Conduct a name search in all available sources, including telephone directory.
	
	
	
	

	· Conduct NUANS search.
	
	
	
	

	· Conduct name search with the Corporations Branch, and if a name is available, reserve it for a period of 90 days (The Business Corporations Act, RSS 1978, c B-10, section 292).
	
	
	
	

	· If a company intends to operate extra-provincially, make certain the name is available in other jurisdictions.
	
	
	
	

	· Conduct trademark searches pursuant to the Trade-marks Act, RSC 1985, c T-13, if desired.
	
	
	
	

	· Initial documents:
· Prepare a draft of articles of incorporation.
	
	
	
	

	· Prepare articles of incorporation, notice of directors and a notice of registered office.
	
	
	
	

	· Obtain standard form bank resolutions from bank specified by the clients.
	
	
	
	

	· Shareholders’ agreement:
· If required, prepare draft shareholders’ agreement (Shareholders’ Agreement Procedure and Shareholders’ Agreement Drafting checklists).
	
	
	
	

	· Articles of incorporation and shareholders’ agreement:
· Check to make certain the draft articles of incorporation and shareholders’ agreement are in harmony and that provision in one does not contradict what is being attempted in another.
	
	
	
	

	· If appropriate, write a letter to the clients explaining the effect of draft articles of incorporation and shareholders’ agreement.
	
	
	
	

	· When the clients have confirmed that these drafts are acceptable, prepare a final form of articles of incorporation and shareholders’ agreement.
	
	
	
	

	· Client signing:
· Arrange for an interview with the clients (incorporating directors) to sign articles of incorporation.
	
	
	
	

	· Arrange for the signing of shareholders’ agreement after the confirmation of incorporation.
	
	
	
	

	· File: 
· File with Corporations Branch at least two copies of: articles of incorporation, notice of directors and notice of registered office, plus required incorporation fee.
	
	
	
	

	· If outstanding name search fees have not been paid, submit at this time as well.
	
	
	
	

	· Reporting:
· Obtain certificate of incorporation and advise the client of its receipt.
	
	
	
	

	· Bylaws:
· [bookmark: _DV_C96]Matters that The Business Corporation Act, RSS 1978, c B-10, expressly contemplates may be dealt with by the bylaws. Please see Schedule II to this checklist.
	
	
	
	

	· Issue of shares: May restrict ability of directors to issue shares at the time to persons and for consideration that directors determine (articles, bylaws, unanimous shareholders’ agreement).
	
	
	
	

	· Liens: If articles provide that company has a lien on a share, lien may be enforced in accordance with company’s bylaws.
	
	
	
	

	· Directors:
· May restrict directors’ ability to make, amend or repeal bylaws that regulate business or affairs of company.
	
	
	
	

	· May restrict qualifications of and directors’ ability to appoint officers of company (articles, bylaws, unanimous shareholders’ agreement).
	
	
	
	

	· May restrict ability of directors to fix remuneration of directors, officers and employees (articles, bylaws, unanimous shareholders’ agreement).
	
	
	
	

	· May restrict the place and the notice to be given to directors for director’s meetings.
	
	
	
	

	· Can establish a quorum for a director’s meeting other than a majority of the directors elected.
	
	
	
	

	· Can require notices of meetings to directors to specify the business purpose of or the business to be transacted at director’s meetings.
	
	
	
	

	· Can prohibit participation in director’s meetings by telephone or electronic means.
	
	
	
	

	· Can fix the remuneration of the directors, officers, and employees of the corporation.
	
	
	
	

	· Can restrict the ability of shareholders to participate in a meeting by telephone or electronic means.
	
	
	
	

	· Can provide that a meeting of shareholders adjourn for less than 30 days requires additional notice to be sent to shareholders, even though the act does not require such notice.
	
	
	
	

	· Can provide that a quorum of shareholders is not present even though persons actually present at the meeting hold the majority of the shares entitled to vote at the meeting.
	
	
	
	

	· May provide that joint holders of shares cannot vote in the absence of the other.
	
	
	
	

	· Can provide for voting of shares other than by a show of hands.
	
	
	
	

	· Can restrict the ability of directors to borrow money on the credit of the corporation or to borrow funds or pledge security or grant guarantees.
	
	
	
	

	· Can prohibit the directors from delegating their powers to a committee of directors or an officer.
	
	
	
	

	· Shareholders: may require directors of the company to place before an annual meeting of shareholders financial information in addition to that required by statute (articles, bylaws, unanimous shareholders’ agreement).
	
	
	
	

	· Except insofar as duties of director and officer are assumed by shareholders (by reason of their assuming director’s duties), a unanimous shareholders’ agreement cannot relieve the director or an officer from liability for breach of his or her duty to act in accordance with The Business Corporations Act, RSS 1978, c B-10, or The Business Corporations Regulations, RSS c B-10 Reg 1.
	
	
	
	

	· The following are matters that are generally covered by bylaws:
· Definitions and interpretation
· Definitions
	
	
	
	

	· Interpretation
	
	
	
	

	· Headings
	
	
	
	

	· General:
· Registered office
	
	
	
	

	· Corporate seal
	
	
	
	

	· Financial year
	
	
	
	

	· Execution of documents
	
	
	
	

	· Custody of securities
	
	
	
	

	· Resolutions in writing
	
	
	
	

	· Declaration and payment of dividends
	
	
	
	

	· Divisions
	
	
	
	

	· Directors:
· General
	
	
	
	

	· Qualification
	
	
	
	

	· Election
	
	
	
	

	· Term of office
	
	
	
	

	· Ceasing to hold office
	
	
	
	

	· Resignation
	
	
	
	

	· Removal
	
	
	
	

	· Vacancies
	
	
	
	

	· Remuneration
	
	
	
	

	· Power to borrow
	
	
	
	

	· Delegation of power to borrow and grant security
	
	
	
	

	· Executive committee:
· Appointment
	
	
	
	

	· Canadian membership
	
	
	
	

	· Provisions applicable
	
	
	
	

	· Meetings of board:
· Place of meetings
	
	
	
	

	· Calling of meetings
	
	
	
	

	· Notice of meetings
	
	
	
	

	· Regular meetings
	
	
	
	

	· First meeting of new board
	
	
	
	

	· Participation by telephone
	
	
	
	

	· Chairperson of meetings
	
	
	
	

	· Quorum
	
	
	
	

	· Voting
	
	
	
	

	· Standard of care of directors and officers:
· Standard of care
	
	
	
	

	· Liability for acts of others
	
	
	
	

	· For protection of directors and officers:
· Optional indemnification by company
	
	
	
	

	· Indemnification in derivative actions
	
	
	
	

	· Compulsory indemnification by company
	
	
	
	

	· Insurance
	
	
	
	

	· Indemnities to directors and others
	
	
	
	

	· Directors’ expenses
	
	
	
	

	· Responsibility for contracts
	
	
	
	

	· [bookmark: OpenAt]Submission of contracts or transactions to shareholders for approval
	
	
	
	

	· Interest of directors and officers in contracts:
· Disclosure of interest
	
	
	
	

	· Time of disclosure by the director
	
	
	
	

	· Time of disclosure by an officer
	
	
	
	

	· Time of disclosure in other cases
	
	
	
	

	· Voting by an interested director
	
	
	
	

	· Nature of disclosure
	
	
	
	

	· Officers:
· Officers
	
	
	
	

	· Appointment of a president (or chair of the board) and a secretary
	
	
	
	

	· Remuneration and removal of officers
	
	
	
	

	· Delegation of duties of officers
	
	
	
	

	· Chair of the board
	
	
	
	

	· President
	
	
	
	

	· Managing director
	
	
	
	

	· General manager
	
	
	
	

	· Vice-president
	
	
	
	

	· Secretary
	
	
	
	

	· Treasurer
	
	
	
	

	· Assistant secretary and assistant treasurer
	
	
	
	

	· Delegation of board powers
	
	
	
	

	· Vacancies
	
	
	
	

	· Variation of duties
	
	
	
	

	· Chief executive officer
	
	
	
	

	· Chief financial officer
	
	
	
	

	· Chief operating officer
	
	
	
	

	· Chief human resources officer, etc.
	
	
	
	

	· Meetings of shareholders:
· Calling of meetings
	
	
	
	

	· Annual meetings
	
	
	
	

	· Special meetings
	
	
	
	

	· Place of meetings
	
	
	
	

	· Giving of notice
	
	
	
	

	· Contents of notice
	
	
	
	

	· Waiver of notice
	
	
	
	

	· Notice of adjourned meetings
	
	
	
	

	· Record date of notice
	
	
	
	

	· Omission of notice
	
	
	
	

	· Shareholders’ list
	
	
	
	

	· Shareholders entitled to vote
	
	
	
	

	· Persons entitled to be present
	
	
	
	

	· Proxies
	
	
	
	

	· Revocation of proxies
	
	
	
	

	· Deposit of proxies
	
	
	
	

	· Joint shareholders
	
	
	
	

	· Chair and secretary
	
	
	
	

	· Scrutineers
	
	
	
	

	· Votes to govern
	
	
	
	

	· Show of hands
	
	
	
	

	· Ballots
	
	
	
	

	· Votes on ballots
	
	
	
	

	· Adjournment
	
	
	
	

	· Quorum
	
	
	
	

	· Shares and transfers:
· Issue or contemplate a share registry in lieu of share certificates 
	
	
	
	

	· Commissions
	
	
	
	

	· Lien for indebtedness
	
	
	
	

	· Certificates
	
	
	
	

	· Agent to maintain securities register
	
	
	
	

	· Transfer of shares
	
	
	
	

	· Defaced, destroyed, stolen or lost certificates
	
	
	
	

	· Notice of record date
	
	
	
	

	· Effect of record date
	
	
	
	

	· Corporate records and information:
· Keeping of corporate records
	
	
	
	

	· Access to corporate records
	
	
	
	

	· Copies of certain corporate records
	
	
	
	

	· Examination of financial statements
	
	
	
	

	· No discovery of information
	
	
	
	

	· Conditions for inspection
	
	
	
	

	· Notices:
· Method of giving notice
	
	
	
	

	· Shares registered in more than one name
	
	
	
	

	· Persons becoming entitled by operation of law
	
	
	
	

	· Deceased shareholder
	
	
	
	

	· Signature to notice
	
	
	
	

	· Proof of service
	
	
	
	

	· Computation of time
	
	
	
	

	· Effective date:
· Coming into force
	
	
	
	

	· Repeal
	
	
	
	

	4. Preparation for First Meeting of Directors
· Obtain company seal (if company wants/needs one).
	
	
	
	

	· Before the meeting, obtain written consent from persons who will be the first permanent directors.
	
	
	
	

	· Obtain resignation of incorporating directors, if applicable.
	
	
	
	

	· Prepare forms regarding appointment of permanent directors.
	
	
	
	

	· If no actual meeting is to be held, prepare minutes of directors’ meeting or a resolution in writing of all the directors (The Business Corporations Act, RSS 1978, c B-10, section 112):
· Acknowledging incorporation
	
	
	
	

	· Approving seal (if company needs/wants one)
	
	
	
	

	· Adopting form of share certificate
	
	
	
	

	· Issuing shares and certificates
	
	
	
	

	· Making bylaws
	
	
	
	

	· Appointing officers
	
	
	
	

	· Appointing bankers
	
	
	
	

	· Adopting banking resolution
	
	
	
	

	· Resolving to enter into a unanimous shareholders’ agreement and transact any other business
	
	
	
	

	· Confirming location of records and registered offices
	
	
	
	

	· Confirming location of accounting records
	
	
	
	

	· Fixing financial year end
	
	
	
	

	· Adopting pre-incorporation contracts, if any.
	
	
	
	

	· If a meeting is to be held, watch requirements for notices, waivers and quorum. If using resolutions in writing, these must be signed by all directors. Prepare share certificates that meet requirements (The Business Corporations Act, RSS 1978, c B-10, section 45).
	
	
	
	

	· Advise the clients to ensure company records are kept in a manner that meets requirements (The Business Corporations Act, RSS 1978, c B-10, section 20); also the company and its agents must take adequate precautions with respect to registers and records.
	
	
	
	

	· Attend to such of the following matters as are applicable:
· Extra-provincial registration resolutions and documents
	
	
	
	

	· Possible insurance for directors and/or officers
	
	
	
	

	· Any committees
	
	
	
	

	· Set up bank account(s) and execute banking documents
	
	
	
	

	· Arrange for setting up accounting records and determine location
	
	
	
	

	· Settle borrowing requirements and documents
	
	
	
	

	· Indemnity agreements for directors
	
	
	
	

	5. Preparation for First Meeting of New Shareholders
· Prepare ordinary resolution of shareholders, setting inspection hours for records office. If at a meeting of shareholders, watch notice, waiver and quorums, etc. Ensure the clients are aware of the requirements regarding examination of records (The Business Corporations Act, RSS 1978, c B-10, section 21).
	
	
	
	

	· Fix the price of shares issued (if the directors are not permitted to do so by the articles).
	
	
	
	

	· Elect directors.
	
	
	
	

	· Adopt bylaws.
	
	
	
	

	· Appoint or dispense with appointment of auditors or accountants.
	
	
	
	

	· If necessary, prepare resolution of shareholders to approve any contracts or transactions where no disinterested directors.
	
	
	
	

	6. Share Certificates
· Endorse non-negotiability on share certificates (The Business Corporations Act, RSS 1978, c B-10, subsection 45(1)).
	
	
	
	

	· If issuing physical share certificates, have at least one director or officer sign share certificates [The Business Corporations Act, subsection 45(4)].
	
	
	
	

	· Special endorsement is required if there is more than one class of shares [The Business Corporations Act, subsection 45(10)].
	
	
	
	

	· Add “Incorporated under the laws of Saskatchewan” to share certificate, plus other requirements [The Business Corporations Act, subsection 45(7)].
	
	
	
	

	· Consider rights of holders of fractional shares [The Business Corporations Act, subsection 45(14)].
	
	
	
	

	· Endorse notice of any unanimous shareholder agreement (The Business Corporations Act, section 140).
	
	
	
	

	· If maintaining electronic or virtual minute books only, consider whether physical share certificates are desired and the implication of The Business Corporations Act. 
	
	
	
	

	7. Execution of Documents
· Arrange for various documents referred to above in After Initial Review, Preparation for First Meeting of Directors, Preparation for First Meeting of New Shareholders and Share Certificates to be executed by the appropriate parties.
	
	
	
	

	8. File with Registrar of Corporations Branch
· Notice of directors (incorporating directors ceasing and permanent directors appointed The Business Corporations Act, RSS 1978, c B-10, section 101).
	
	
	
	

	· Notice of any changes in registered office that have occurred since incorporation (The Business Corporations Act, section 19)
	
	
	
	

	9. File in Records Office (Minute Book)
· Keep copies of documents, organized so there are at least three separate divisions, comprising of material that may be inspected (The Business Corporations Act, RSS 1978, c B-10, sections 20 to 22) as follows:
· For private company: Shareholders and creditors are entitled to a certificate of incorporation, articles (including every amendment), register of shareholders, register of transfers, register of directors, register of debenture holders, register of debentures, every document filed with director, every certificate issued by director, every order of director relating to the company, every written contract under which the company has issued any shares for consideration other than cash and minutes of every meeting of shareholders.
	
	
	
	

	· For publicly traded company: Any person is entitled to all documents listed for a private company, as well as minutes of every general meeting and class meeting of shareholders, every audited financial statement of the company and subsidiaries (whether or not consolidated with a financial statement of the company, including auditor’s reports), every prospectus and takeover bid circular issued by the company or subsidiary; every information circular issued by the company or subsidiary.
	
	
	
	

	· Every shareholder or debenture holder of company: All documents listed above for a publicly traded company.
	
	
	
	

	· Every director of a company: minutes of every meeting of directors, every document and instrument approved by directors, every mortgage created or assumed by company (whether or not required to be registered) and all documents listed for a publicly traded company.
	
	
	
	

	· Consider the implications of The Business Corporations Act if electronic or virtual minute books are maintained in lieu of physical minute books (share certificates, registered office, etc.)
	
	
	
	

	10. Income Tax Considerations
· The share structure of the new company, and relationship of its shareholders, can have an impact on how a company will be taxed in respect of:
· Small business deduction (Income Tax Act, RSC 1985, c 1 (5th Supp), section 125).
	
	
	
	

	· Whether the company will be associated with other corporations [Income Tax Act, subsections 125(3) and 256(1)].
	
	
	
	

	· Amount of tax that will be payable on dividends received from other companies.
	
	
	
	

	· On transfer of assets to a newly formed company, it is important to consider following items:
· Rollover of assets (Income Tax Act, section 85).
	
	
	
	

	· On transfer of shares of one company to another company, watch that the transfer does not result in application of the Income Tax Act, section 84.1.
	
	
	
	

	· Ensure all assets are transferred, including any personal assets used in business.
	
	
	
	

	· Ensure a transfer to the company does not result in application of Attribution Rules (Income Tax Act, sections 73, 74.1 to 74.5, and 75.1).
	
	
	
	

	· Select first fiscal year-end, considering the following:
· [bookmark: _Hlk112758602]Fiscal period of a company cannot exceed 53 weeks [Income Tax Act, paragraph 249.1(1)(a)]
	
	
	
	

	· Short fiscal period can affect:
· Amount of small business deduction (Income Tax Act, section 125).
	
	
	
	

	· Amount of capital cost allowance that may be claimed on some assets, section 1100 of the Income Tax Regulations, CRC, c 945.
	
	
	
	

	· Inclusion rate for capital gains.
	
	
	
	

	· Consider the ability of splitting income with spouse through:
· Payment of reasonable salaries.
	
	
	
	

	· Payment of dividends on shares purchased by spouse.
	
	
	
	

	· Consider holding shares in a trust or a holding corporation.
	
	
	
	

	· Review shareholder and company tax rates to determine best mix of salaries and dividends to be paid to the shareholders.
	
	
	
	

	· Review the General Anti-Avoidance Rule (GAAR) to ensure nature of the transfer does not result in a tax benefit.
	
	
	
	

	11. Miscellaneous Steps
· Notice to auditor (if applicable).
	
	
	
	

	· Diarize for an annual return (The Business Corporations Act, RSS 1978, c B-10, section 273, to contain information as of anniversary date and to be filed within two months of anniversary date), an annual general meeting or annual consent resolutions (first annual general meeting need not be held until 18 months after incorporation date) and, thereafter, within 15 months of the last annual return.
	
	
	
	

	· Note The Saskatchewan Gazette reference of incorporation date.
	
	
	
	

	· Advise the clients to ensure full legal name is properly displayed on all documents, forms and signs [The Business Corporations Act, section 10(1)]. 
	
	
	
	

	· Consider registration of names of operating divisions of the company or other names under which it will carry on business (may be registered under The Business Names Registration Act, RSS 1978, c B-11).
	
	
	
	

	· Pursue trademark registration of the name if desired.
	
	
	
	

	· Forward reporting letter and statement of account to the clients.
	
	
	
	

	· Consider whether the file can or should be close or, if acting as registered office, if it should be maintained.
	
	
	
	





Incorporation under The Business Corporations Act
Schedule I
	Subsection
	Description

	2(1)(c) 
	definition of articles

	6(1)
	basic contents of articles

	6(2)
	including provisions that may be contained in by-laws

	6(3)
	special majorities for directors’ or shareholders’ actions

	6(4)
	may not require more than s 104 shareholders’ approval for removal of directors

	10(4) and 10(5)
	name of corporation and language variations

	16(2)
	restricting business or powers of the corporation

	24(4)
	providing for classes of shares and their attributes

	25(1)
	providing for restrictions on the directors; powers to issue shares

	27(1)
	authorizing shares in series

	28(1)
	granting of pre-emptive rights

	32(1) and 33(1)
	prohibiting or restricting the corporation’s rights to acquire its own shares

	33(1)
	alternative acquisition of corporation’s own shares

	34(1)
	authorizing shares which may be purchased or redeemed

	37(4.1)
	prescribing stated capital or inconvertible shares

	37(8)
	effect of change on number of unissued shares

	43(2)
	providing for a lien on shares for a debt to the corporation

	45(14)(b)
	entitled the holder of a fractional share to exercise voting rights in respect thereof

	98(1)
	restricting the directors from making, amending and repealing by-laws regulating the business or affairs of the corporation

	100(2)
	requiring that a director hold shares of the corporation

	101(8)
	election or appointment of director or directors

	102
	providing for cumulative voting

	106(4)
	providing that a vacancy among the directors may be filled only by a vote of shareholders

	109(1)
	providing for the place where the directors may meet

	109(2)
	fixing the quorum for a meeting of directors 

	116
	regulating the designation and appointment of officers

	117(3)
	may not relieve a director from his duties or liabilities except by a unanimous shareholder agreement

	120
	regulating the authority to fix the remuneration of directors, officers and employees

	126(2.1)
	articles may prevent shareholder from attending meeting of shareholders by telephone or other communication facilities

	126(3)
	shareholder meetings may take place outside of Saskatchewan if Articles provide

	134(1)
	removing or varying rights of shares

	149(1)(c)
	requiring additional information on the financial position and results of the corporation to be placed before an annual meeting

	160(3)
	providing that a vacancy in the office of auditor may be filled only by the shareholders

	167(1)(a)
	changing a number name to a verbal name

	168(4)
	constraining the issue and transfer of shares

	177(4)
	altering rights to separate class votes in certain cases

	181(5)
	effecting amendments by articles of continuance

	181(11)
	continued reference in articles to par value shares

	181(12)
	restrictions on references to par value shares

	183(1)
	regulating of borrowing by the corporation

	183(1.1) and 183(9)
	regulating of borrowing by the corporation

	184(2)
	further right to dissent

	186.1(6)
	articles of arrangement

	266(1)
	restriction on right to carry on business in Saskatchewan


Schedule II
	Subsection
	Description

	25(1)
	providing for restrictions on the directors’ powers to issue shares

	43(3)
	providing for the enforcement of a lien for debts to the corporation, including an amount unpaid on shares

	98(1)
	the directors, by resolution, may make, amend and repeal by-laws regulating the business and affairs of the corporation

	109(1)
	prescribing the place where the directors may meet and prescribing the notice of meetings of directors

	109(2)
	prescribing the quorum of meetings of directors

	109(5)
	providing that the business [other than s 110(3)] to be transacted at a meeting of directors be specified in the notice of the meeting

	109(9)
	prohibiting, restricting or regulating directors’ participation in a meeting by telephone

	116
	regulating the designation and appointment of officers

	117(3)
	may not relieve a director from his duty or liability except by a unanimous shareholder agreement

	120
	relating to the fixing of the remuneration of directors, officers or employees

	126
	providing for the place in Canada where meetings of shareholders are to be held

	126(2.1)
	shareholders may attend a meeting of shareholders by telephone or other communication facility

	129(3)
	providing for notice of adjournment of shareholders’ meeting if the period is less than 30 days

	133(1)
	providing for a quorum at shareholders’ meetings other than a majority of the shares

	133(2)
	providing that where the quorum is lost after a meeting starts the meeting may not continue

	134(4)
	providing otherwise than in Act as regards the exercise of voting rights by joint shareholders

	135(1)
	prescribing the manner of voting at meetings of shareholders

	149(1)
	requiring additional information on the financial position and results of the corporation to be placed before an annual meeting

	183(1)
	provisions relating to borrowing

	183(1) and 183(9)
	not to delegate power to borrow




